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DEPARTMENT  OF  LABOR 
Pension  and  Welfare  Benefit  Programs 
[  29  CFR  Part  2550  ] 

RULES  AND  REGULATIONS  FOR 
FIDUCIARY  RESPONSIBILITY 

Proposed  Regulations  Relating  to  the  Ac¬ 
quisition  and  Holding  of  Employer  Se¬ 
curities  and  Employer  Real  Property  and 
the  Requirement  That  Certain  Employer 
Securities  and  Employer  Real  Property 
Be  Divested  No  Later  Than  Decem¬ 
ber  31.  1979 

Notice  is  hereby  given  that  the  Depart¬ 
ment  of  Labor  (the  Department)  has 
under  consideration  a  proposal  to  adopt 
regulations,  29  CFR  2550.407a-l,  2550.- 
407a-2,  2550.407a-3  and  2550.407a-4  un¬ 
der  sections  407(a)(1),  401(a) (2 >,  401 
(a)  (3)  and  407(a)  (4)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act)  with  respect  to  the  acquisition 
and  holding  of  employer  securities  and 
employer  real  property  by  certain  em¬ 
ployee  benefit  plans,  and  the  requirement 
that  certain  employer  securities  and  em¬ 
ployer  real  property  held  by  such  plans 
be  divested  no  later  than  December  31, 
1979. 

Preauble 

Section  407(a)  of  the  Act  prohibits  all 
employee  benefit  plans  from  acquiring 
or  holding  any  employer  security  or  em¬ 
ployer  real  property  which  is  not  a  quali¬ 
fying  employer  security  or  qualifying 
employer  real  property.  The  terms  “em¬ 
ployer  security.”  and  “employer  real 
property”  are  defined  in  sections  407(d) 

(1)  and  (2)  of  the  Act.^  The  term 
“qualifying  employer  security”  is  de¬ 
fined  in  section  407(d)  (5)  of  the  Act  and 
In  propcsed  regulation  §  2550.407d-5 
(41  PR  31870,  July  30,  1976) .  The  term 
“qualifying  employer  real  property”  Is 
defined  in  section  407(d)  (4)  of  the  Act. 

Section  407(a)  also  sets  forth  certain 
limitations  with  respect  to  the  acquisi¬ 
tion  and  holding  of  qualifying  employer 
securities  and  qualifying  employer  real 
property.  Section  407(a)  (3)  of  the  Act 
provides  that  after  December  31,  1984. 
a  plan  (other  than  an  eligible  individual 
account  plan  within  the  meaning  of  sec¬ 
tion  407(d)  (3)  of  the  Act)  may  not  hold 
any  qualifying  employer  securities  or 
qualifying  employer  real  property  (or 
iMth)  to  the  extmt  that  the  aggregate 
fair  market  value  of  such  securities  and 
real  property  exceeds  10  percent  of  the 
fair  market  value  of  the  plan’s  assets, 
determined  in  accordance  with  the  re¬ 
quirements  of  section  407(a)(3).  Under 
section  407(c)  of  the  Act,  a  plan  which 
satisfies  the  requirements  of  section 
407(c)  (3)  may  elect  an  alternative 
means  of  complying  with  the  terms  of 
section  407(a)  (3)  regarding  the  holding 
of  employer  securities.  See  29  CFR 


1  The  term  “employer  security”  Is  defined 
as  a  security  Issued  by  an  employer  of  em¬ 
ployees  covered  by  the  plan  or  by  an  affiliate 
of  such  employer.  “Employer  real  property" 
is  defined  as  real  property  (and  related  per¬ 
sonal  pn^erty)  which  Is  leased  to  an  em¬ 
ployer  of  employees  covered  by  tlie  plan,  ot 
to  an  affiliate  of  such  employer. 


2550.407C-3  (41  FR  43726,  September  23. 
1975). 

Section  407(a)  (4)  (B)  of  the  Act  pro¬ 
vides  that  not  later  than  December  31, 
1976,  the  Department  shall  prescribe 
regulations  which  shall  have  the  effect  ot 
requiring  that  a  plan  subject  to  the  re¬ 
quirements  of  section  407(a)(3)  or 
407(c)  divest  50  percent  of  Its  holdings 
of  employer  securities  and  real  property 
which  the  plan  would  be  required  to  di¬ 
vest  before  January  1, 1985. 

Section  406(a)  of  the  Act  proliibits 
a  fiduciary  from  kno\vingly  causing  a 
plan  to  engage  in  a  transaction  which 
would  be  in  violation  of  section  407(a). 
Sections  414(c)  (1)  and  (2)  contain 
transitional  rules  which  delay  the  effec¬ 
tive  date  of  sections  406  and  407<a^  for 
certain  loan  and  lease  transactions.  The 
proposed  regulations  set  forth  below 
establish  requirements  with  respect  to 
the  divestiture  of  employer  securities 
and  employer  real  property  by  Decem¬ 
ber  31,  1979,  pursuant  to  section  407(a) 
<4)  of  the  Act  and  Interpret  certain  re¬ 
lationships  between  section  407(a)  and 
sections  407(c)  and  414(c)  (1)  and  (2) 
of  the  Act. 

Although  the  proposed  regulations 
prescribe  certain  rules  for  determining 
the  fair  market  value  of  employer  read 
property,  employer  securities  and  other 
plan  assets  for  purposes  of  section  407 
(a)  of  the  Act,  the  Department  ordi¬ 
narily  will  not  issue  opinions  as  to 
whether  the  value  ascribed  to  any  parcel 
of  employer  real  property,  any  employer 
security  or  any  other  plan  asset  con¬ 
stitutes  fair  market  value.  In  this  re¬ 
gard,  reference  is  made  to  section  5.02 
(p)  of  ERISA  Procedure  76-1  (41  FR 
36281,  August  27,  1976),  the  Depart¬ 
ment’s  Advisory  Opinion  Procedure. 

The  following  points  should  be  noted 
with  respect  to  the  proposed  regulations: 

(1)  Section  407(a)(4)(B)  requires 
divestitme  of  50  i^rcent  of  the  holdings 
of  employer  securities  and  employer  read 
property  which  are  required  to  be  di¬ 
vested  before  January  1,  1985,  “imder 
paraigraph  (2)  (of  section  407(a))  or 
subsection  (c)  (whichever  is  appli¬ 
cable)  .”  How^ever,  section  407(a)  (2)  does 
not  refer  to  “holding”  of  employer  se¬ 
curities  and  employer  read  property,  but 
refers  to  the  acqtilsition  of  quadifying 
employer  securities  and  qualifying  em¬ 
ployer  real  property.  The  “holding” 
limitation  of  section  407(a)  is  contained 
in  paragraph  (3) .  The  proposed  regtila- 
tions  take  the  position  that  the  statu¬ 
tory  reference  to  "paragraph  (2)”  is 
erroneous,  and  should  have  been  to  “par¬ 
agraph  (3)”.  See  the  last  sentence  of 
§  2550.407a-4(a).  Not  only  Is  this  posi¬ 
tion  consistent  with  the  Joint  Explana¬ 
tory  Statement  of  the  Managers  of  the 
Committee  of  Conference  (H.R.  Rep. 
No.  93-1280,  93d  Cong..  2d  Sess.  (1974) 
318-320),  but  is  also  necessary  to  give 
meaning  to  the  divestiture  requirements 
of  section  407(a)(4). 

(2)  Section  407(b)(1)  provides  that 
the  10  pei*cent  limitation  and  related 
rules  contained  In  section  407(a)  with 
respect  to  the  acquisition,  holding  and 
divestiture  of  qualifying  employer  secu¬ 


rities  and  qualifying  ^ployer  real  prop¬ 
erty  do  not  apply  to  the  acquisition  or 
holding  of  qualifying  employer  securities 
or  qualifying  employer  real  pix^rty  by 
an  eligible  individual  account  plan.  Sec- 
tlCKi  407(d)  (3)  defines  an  eligible  indi¬ 
vidual  account  plan  as  an  individual  ac- 
coimt  plan  which  is  a  profit  sharing, 
^ock  Ixxius,  thrift  or  savings  plan,  an 
empl<jyee  stock  ownership  plan,  or  a 
money  purchase  plan  which  was  in  exist¬ 
ence  on  the  date  of  the  enactment  of  the 
Act  and  which  on  such  date  invested  pri¬ 
marily  in  qualifying  onployer  securities. 
In  addition,  section  407(d)(3)  provides 
that  a  plan  shall  be  treated  as  an  eli¬ 
gible  individual  account  plan  with  re¬ 
spect  to  the  acquisition  or  holding  of 
qualifying  employer  real  property  or 
qualifying  employer  securities  only  if 
such  plan  explicitly  provides  for  the 
acquisition  and  holding  of  qualifying  em¬ 
ployer  securities  or  qualifying  employer 
real  property.  Because  eligible  indi¬ 
vidual  account  plans  are  not  subject  to 
the  limitations  ot  section  407(a)  (2)  and 

(3),  such  plans  are  not  subject  to  the 
divestiture  requirements  of  section  407 
(a)  (4)  of  the  Act. 

(3)  Section  407  does  not  distinguisli 
between  single  employer  plans  and  mul¬ 
tiple  employer  plans  regarding  its  acqui¬ 
sition,  heading  and  divestiture  rules  and, 
consequently,  the  proposed  regulations 
contain  no  such  distinction.  However, 
the  Department  recognizes  that  the  10 
percent  limitation,  applied  to  qualifying 
employer  securities  of  all  contributing 
employers  in  the  aggregate,  may  impose 
a  restraint  on  investment  that  is  not 
administratively  feasible  or  is  otherwise 
inappropriate  for  certain  multiple  em¬ 
ployer  plans.  Accordingly,  the  Depart¬ 
ment  sp>ecifically  solicits  c<Mnments  re¬ 
garding  the  particular  problems  multiple 
employer  plans  have  encountered  or  will 
encounter  in  complying  with  the  10  per¬ 
cent  Limitation  in  section  407(a)  and  Uie 
manner  in  which  the  Department  should 
deal  with  those  problems. 

The  regulations  set  forth  below  are 
proposed  pursuant  to  the  authority  con¬ 
tained  in  section  407(a)(4)(B)  of  the 
Act  (Pub.  L.  93-406,  88  Stat.  880  (29 
U.S.C.  1107) ) ,  and  section  505  of  the  Act 
(Pub,  L.  93-406,  88  Stat.  894  (29  U.S.C. 
1135)). 

All  Interested  pei*sons  are  invited  to 
submit  written  data,  views  or  argument' 
concerning  the  proposed  regulations  set 
fOTth  herein.  Three  copies  of  such  writ¬ 
ten  data,  views  or  arguments  should  be 
submitted  on  or  before  February  22.  1977 
to  Pension  and  Welfare  Benefit  Pro¬ 
grams,  Office  of  Regulatory  Standards 
and  Exceptions,  Room  C4526,  U.S.  De¬ 
partment  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  D.C.  20210. 
Att^tion:  PropKXsed  §§  2550.407a-^l  et  al. 

All  written  submissions  will  be  open 
to  public  inspection  at  the  Public  Docu¬ 
ments  R(x>m,  Pension  and  Welfare  Bene¬ 
fit  Programs,  Department  of  Labor. 
Room  N-4677,  200  Constitution  Avenue, 
N.W,  Washington,  D.C.  20210. 

Proposed  regulations.  Accordingly.  It 
Is  proposed  to  amend  Part  2550  of  Chap¬ 
ter  XXV  Ot  Title  29  of  the  Code  of  Fed- 
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eral  Regiilations  by  inserting  §$  2550.407 
a-l,  2550.407a-2.  2550.407a-3  and  2550.- 
407a-4  83  set  forth  below. 

Par.  1.  Section  2550.401a-l  is  inserted 
in  the  appropriate  place  to  read  as  set 
forth  below:  ' 

§  2350.407a— 1  General  rule  for  the  ac¬ 
quisition  and  holding  of  employer 
securities  and  employer  real  property. 

(a)  In  general.  Section  407(a>(l)  of 
the  Employee  Retirement  Income  Se¬ 
curity  Act  of  1974  (the  Act)  states  that 
except  as  otherwise  provided  in  section 
407  and  section  414  of  the  Act,  a  plan 
may  not  acquire  or  hold  any  employer 
security  which  is  not  a  qualifying  em¬ 
ployer  security  or  any  employer  real 
property  which  is  not  qualifying  em¬ 
ployer  real  property.  Section  406(a)(1) 
(E)  prohibits  a  fiduciary  from  knowingly 
causing  a  plan  to  engage  in  a  transac¬ 
tion  which  constitutes  a  direct  or  in¬ 
direct  acquisition,  on  behalf  of  a  plan, 
of  any  employer  security  «pr  employer 
real  property  in  violation  of  section  407 
(a),  and  section  406(a)(2)  prohibits  a 
fiduciary  who  has  authority  or  discretion 
to  control  or  manage  assets  of  a  plan  to 
permit  the  plan  to  hold  any  employer 
security  or  employer  real  property  if  he 
knows  or  should  know  that  holding  such 
security  or  real  property  violates  section 
407(a). 

(b)  Requirements  applicable  to  all 
plans.  A  plan  may  hold  or  acquire  only 
employer  securities  which  are  qualifying 
employer  securities  and  employer  real 
property  which  is  qualifying  employer 
real  property.  A  plan  may  not  hold  em¬ 
ployer  securities  and  employer  real  prop¬ 
erty  which  are  not  qualifying  employer 
securities  and  qualifying  employer  real 
property,  except  to  the  extent  that: 

(1)  The  employer  security  is  held  by 
a  plan  which  has  made  an  election  under 
section  407(c)  (3)  of  the  Act;  or 

(2)  The  employer  security  is  a  loan  or 
other  extension  of  credit  which  satisfies 
the  requirements  of  section  414(c)  (1)  of 
the  Act  or  the  employer  real  property 
is  leased  to  the  employer  pursuant  to  a 
lease  which  satisfies  the  requirements  of 
section  407(c)  (3)  of  the  Act;  or 

Par,  2.  Section  2550.407a-2  i3  inserted 
in  the  appropriate  place  to  read  as  set 
forth  below: 

§  2550.407a— 2.  Limitation  with  respect 
to  the  acquisition  of  qualifying  em¬ 
ployer  securities  and  qualifying  em¬ 
ployer  real  property. 

(a)  In  general.  Section  407(a)  (2)  of 
the  Employee  Retirement  Income  Secu¬ 
rity  Act  of  1974  (the  Act)  provides  that 
a  plan  may  not  acquire  any  qualifying 
employer  security  or  qualifying  employer 
real  property,  if  immediately  after  such 
acquisition  the  aggregate  fair  market 
value  of  qualifying  employer  securities 
and  qualifying  employer  real  property 
held  by  the  plan  exceeds  10  percent  of 
the  fair  market  value  of  the  assets  of  the 
plan. 

(b)  Acquisition.  For  purposes  of  sec¬ 
tion  407(a)  of  the  Act,  an  acquisition  by 
a  plan  of  qualifying  employer  seemities 
or  qualifying  employer  reid  property  shall 
include,  but  not  be  limited  to,  an  acqui¬ 


sition  by  purchase,  by  the  exchange  of 
plan  assets,  by  the  exercise  of  warrants 
or  rights,  by  the  conversion  of  a  security 
(except  any  acquisition  pursuant  to  a 
conversion  exempt  imder  section  408(b) 
(7)  of  the  Act),  by  default  of  a  loan 
where  the  qualifying  employer  seemity 
or  qualifying  employer  real  property  was 
security  for  the  loan,  or  by  the  contri¬ 
bution  of  such  securities  or  real  property 
to  the  plan.  However,  an  acquisition  of  a 
seciu-ity  shall  not  be  deemed  to  have  oc¬ 
curred  if  a  plan  acquires  the  security  as 
a  result  of  a  stock  dividend  or  stock  split. 

(c)  Fair  market  value — Indebtedness 
incurred  in  connection  with  the  acqui¬ 
sition  of  a  plan  asset.  In  determining 
whether  a  plan  is  in  compliance  with  the 
limitation  on  the  acquisition  of  qualify¬ 
ing  employer  securities  and  qu^ifying 
employer  real  property  in  section  407(a) 
(2),  the  limitation  on  the  holding  of 
qualifying  employer  securities  and  quali¬ 
fying  employer  real  property  in  section 
407(a)(3)  and  §  2550.407a-3  thereunder, 
and  the  requirement  regarding  the  dis¬ 
position  of  employer  securities  and  em¬ 
ployer  real  property  in  section  407(a)  (4) 
and  §  2550.407a-4  thereunder,  the  fair 
market  value  of  total  plan  assets  shall 
be  the  fair  market  "value  of  such  assets 
less  the  impaid  amount  of: 

(1)  Any  indebtedness  incurred  by  the 
plan  in  acquiring  such  assets; 

(2)  Any  indebtedness  incurred  before 
the  acquisition  of  such  assets  if  such  in¬ 
debtedness  would  not  have  been  incurred 
but  for  such  acquisition;  and 

(3)  Any  indebtedness  incurred  after 
the  acquisition  of  such  assets  if  such  in¬ 
debtedness  would  not  have  been  incurred 
but  for  such  acquisition  and  the  incur¬ 
rence  of  such  indebtedness  was  reason¬ 
ably  foreseeable  at  the  time  of  such 
acquisition.  However,  the  fair  market 
value  of  qualifying  employer  securities 
and  qualifying  employer  real  property 
ably  foreseeable  at  the  time  of  such 
assets  without  any  reduction  for  the  un¬ 
paid  amount  of  any  indebtedness  in¬ 
curred  by  the  plan  in  connection  with 
the  acquisition  of  such  employer  secu¬ 
rities  and  employer  real  property. 

(d)  Examples.  (1)  Plan  assets  have  a 
fair  market  value  of  $100,000.  The  plan 
has  no  liabilities  other  than  liabilities  for 
vested  benefits  of  participants  and  does 
not  own  any  employer  securities  or  em¬ 
ployer  real  property.  The  plan  proposes 
to  acquire  qualifying  employer  securities 
with  a  fair  market  value  of  $10,000  by 
paying  $1,000  in  cash  and  borrowing 
$9,000.  The  fair  market  value  of  plan 
assets  would  be  $100,000  ($100,000  of 
plan  assets  less  $1,000  cash  payment  plus 
$10,000  of  employer  securities  less  $9,000 
indebtedness),  the  fair  market  value  of 
the  qualifying  employer  securities  would 
be  $10,000,  which  is  10  percent  of  the  fair 
market  value  of  plan  assets.  Accordingly, 
the  acquisition  would  not  contravene 
section  407(a). 

(2)  Plan  assets  have  a  fair  market 
value  of  $100,000.  The  plan  has  Uabili- 
ties  of  $20,000  which  were  incurred  in 
connection  wiUi  the  acquisition  of  those 
assets,  and  does  not  own  any  employer 
securities  or  employer  real  property.  The 


plan  proposes  to  pay  cash  for  qualifying 
employer  securities  with  a  fair  market 
value  of  $10,000.  The  fair  market  value 
of  plan  assets  woiild  be  $80,000  ($100,000 
of  plan  assets  less  $10,000  cash  payment 
plus  $10,000  of  employer  securities  less 
$20,000  indebtedness),  the  fair  market 
value  of  the  qualifying  employer  securi¬ 
ties  w'ould  be  $10,000,  which  is  12.5  per¬ 
cent  of  the  fair  market  value  of  plan  as¬ 
sets.  Accordingly,  the  acquisition  would 
contravene  section  407 (a>. 

Par.  3.  Section  2550.407a-3  is  inserted 
in  the  appropriate  place  to  read  as  set 
forth  below; 

§  25.50.407a— 3  Limilalioii  >vilh  respect 
to  the  holding  of  qualifying  employer 
securities  and  qualifying  employer 
real  property. 

(a)  In  general.  (1)  Section  407(a)(3) 
of  the  Employee  Retirement  Income  Se¬ 
curity  Act  of  1974  (the  Act)  provides 
that  a  plan  (other  than  an  eligible  in¬ 
dividual  account  plan)  may  not  hold, 
after  December  31,  1984,  any  qualifying 
employer  securities  or  qualifying  em¬ 
ployer  real  property  (or  both)  to  the 
extent  that  the  aggregate  fair  market 
value  of  such  securities  and  property, 
determined  on  December  31,  1984,  ex¬ 
ceeds  10  percent  of  the  greater  of; 

(1)  Hie  fair  market  value  of  the  as¬ 
sets  of  the  plan,  determined  on  Decem¬ 
ber  31,  1984,  or 

(ii)  The  fair  market  value  of  the  as¬ 
sets  of  the  plan  determined  on  January 
1,  1975. 

(2)  Section  407(a)(3)(B)  makes  sec¬ 
tion  407(a)  (3)  (A)  inapplicable  to  a  plan 
which  on  any  date  after  December  31. 
1974,  and  before  January  1,  1985,  did 
not  hold  qualifying  employer  securities 
or  qualifying  employer  real  property  (or 
both)  the  aggregate  fair  market  value 
of  which  determined  on  such  date  ex¬ 
ceeded  10  percent  of  the  greater 
of: 

(i)  The  fair  market  value  of  the  assets 
of  the  plan,  determined  wi  such  date,  or 

(ii)  Hie  fair  market  value  of  the  as¬ 
sets  determined  on  January  1,  1975, 

(b)  Ten  percent  limitation.  (1)  The 
requirement  of  section  407(a)  (3)  that  a 
plan  hold  no  more  than  10  percent  of 
the  fair  market  value  of  its  assets  in 
qualifying  employer  securities  or  qualify¬ 
ing  employer  real  property  (or  both)  can 
be  met  at  any  time  between  December 
31,  1974,  and  January  1,  1985.  In  accord¬ 
ance  with  section  407(a)(3)(B)  of  the 
Act,  if  at  any  time  between  December  31, 
1974  and  January  1, 1985,  the  fair  market 
value  of  qualifying  employer  securities 
and  qualifying  employer  real  property 
does  not  exceed  10  percent  of  the  fair 
market  value  of  total  plan  assets,  the 
plan  will  be  in  compliance  with  the  hold¬ 
ing  requirements  of  section  407(a)(3), 
notwithstanding  any  subsequent  increase 
in  such  percentage  above  10  percent 
which  occurs  as  the  result  of  changes  in 
the  fair  market  value  of  either  the 
qualifying  employer  securities  or  quali¬ 
fying  employer  real  property,  or  the 
other  assets  of  the  plan.  Moreover,  if 
such  percentage  falls  below  10  percent, 
the  plan  may  acquire  additional  qualify¬ 
ing  employer  securities  or  qualifying 
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employer  real  prc^rty  not  to  exceed  the 
limitation  on  such  acquisitions  contained 
in  section  407(a)  (2). 

(2)  Example.  On  January  1,  1975  a 
plan  holds  qualif3dng  employer  securi¬ 
ties  and  qiialifylng  employer  real  prop¬ 
erty  with  a  fair  market  value  of  $200,000 
and  has  total  assets  with  a  fair  market 
value  of  $1,000,000.  The  plan  would  have 
to  divest  qualifying  employer  securities 
or  qualif]^g  employer  real  property 
with  a  value  of  $100,000  to  comply  with 
section  407(a)  (3).  If,  however,  there  is  a 
substantal  rise  in  the  market  value  of  the 
plan’s  other  assets  in  1976  and  the  first 
quarter  of  1977  so  that  the  fair  market 
value  of  total  plan  assets  on  March  31, 
1977.  Is  $2,000,000,  but  the  aggregate  fair 
market  value  of  ^e  qualifying  employer 
securities  and  qualifying  employer  real 
property  Is  still  $200,000,  the  10  percent 
bolding  requirement  of  section  407 (a)  (3) 
would  have  been  met  on  March  31. 1977. 
Henceforth,  the  plan  would  not  be  subject 
to  the  bolding  limitations  of  section  407 

(a)  (3) .  but  only  the  limitations  regard¬ 
ing  the  acquisition  of  qualifying  em- 
I^yer  securities  and  qualifying  employer 
real  property  set  forth  In  section  407(a) 
(2)  of  the  Act.  If  the  plan  does  not  ac¬ 
quire  any  additional  ^ployer  securities 
or  employer  real  property,  and  If  In  1978, 
the  fair  market  value  of  other  plan  as¬ 
sets  decreases  to  $1,500,000  while  the  fair 
market  value  of  qualifying  employer  se¬ 
curities  and  quallfidng  employer  real 
property  held  by  the  plan  remains  at 
$200,000,  or  even  Increases  to  $300,000. 
the  plan  will  not  contravene  the  holding 
requirement  of  section  407(a)(3),  Inas¬ 
much  as  the  plan  was  In  compliance  with 
that  requirement  on  March  31,  1977.  If, 
on  FelHuary  1,  1980,  the  fair  market 
value  of  total  plan  assets  Is  $2,500,000  and 
the  fair  market  value  of  quallfidng  em- 
plo3^r  securities  and  qualifying  employer 
real  property  is  $200,000,  the  plan  may 
acquire  additional  qualifying  employer 
securities  and  qualifying  employer  real 
property  in  the  amount  of  $50,000. 

(c)  Fair  market  value — Indebtedness 
incurred  in  connection  with  the  acquisi¬ 
tion  of  a  plan  asset. 

In  determining  whether  a  plan  Is  in 
compliance  with  the  limitation  on  the 
holding  of  qualifying  ^ployer  securi¬ 
ties  and  qualif3rlng  emplo3rer  real  prop¬ 
erty  In  section  407(a)  (3) ,  the  fair  market 
value  of  total  plan  assets,  qualifying  em¬ 
ployer  securities  and  qualifying  «nployer 
real  pr(H>erty  for  purposes  of  section  407 
(a)(3),  and  this  section  shall  be  deter¬ 
mined  in  accordance  with  the  provisions 
of  $  2550.407a-2(c). 

Par.  4  Section  2550.407a-4  is  inserted 
in  the  appropriate  place  to  read  as  set 
forth  below: 

§  2530.4078 — I  Dive>.lilurr  of  rmplityer 
sMuritie«  and  rral  prop<‘rty  b>  l)r- 
ceniber  31,  1979. 

<a)  In  general.  Section  407(a)(4)(A) 
of  the  Employee  Retirement  Income  Se¬ 
curity  Act  of  1974  (the  Act)  provides  that 
a  plan  may  not  hold,  after  Deconber  31, 
1979,  any  employer  securities  or  employer 
real  property  hi  excess  ot  the  amount 
specified  In  regulations  promulgated  by 


the  Secretary  of  Labor  under  section  407 
(a)  (4)  (B)  of  the  Act.  'Ihat  section  di¬ 
rects  the  Secretary  to  prescribe  regula¬ 
tions  not  later  than  December  31,  1976, 
which  shall  have  the  ^ect  of  requiring 
a  plan  to  divest  50  percent  of  the  holdings 
of  employer  securities  and  employer  real 
property  which  the  plan  would  be  re¬ 
quired  to  divest  before  January  1,  1985, 
under  sections  407(a)  (3)  or  407(c)  of  the 
Act. 

(b)  Fair  market  value— Indebtedness 
incurred  in  connection  with  the  acquisi¬ 
tion  of  a  plan  asset. 

In  determining  whether  a  plan  is  in 
(compliance  with  the  requirement  re¬ 
garding  the  disposition  of  employer  se¬ 
curities  and  employer  real  property  set 
forth  In  section  407(a)(4),  the  fab- 
market  value  of  total  plan  assets,  «n- 
ployer  securities  and  employer  real  prop¬ 
erty  for  purposes  of  section  407(a)(4) 
and  this  section  shall  be  determined  In 
accordance  with  the  provisions  of 
S  2550.407ar-2(c). 

(c)  Fifty  percent  divestiture. — (1)  Di¬ 
vestiture  which  would  be  required  under 
section  407(a)  i 3) . 

(1)  A  plan  which  would  be  required 
to  divest  qualifying  employer  securities 
or  qualifying  employer  real  property  be¬ 
fore  January  1, 1985,  pursuant  to  section 
407(a)(3),  and  which  has  not  met  the 
requirements  of  that  section  by  Decem¬ 
ber  31,  1979,  will  be  tai  compliance  with 
the  requirements  of  section  407(a)(4)  of 
the  Act  and  this  section  If  the  plan  di¬ 
vests  by  December  31,  1979,  qualifying 
employer  securities  and  qualifying  em- 
Idoyer  real  property  which  have,  on  any 
date  between  December  31,  1974,  and 
January  1,  1980  (hereafter  referred  to 
as  the  "valuatlcHi  date”) .  a  fair  market 
value  equal  to  50  percent  of  the  amount 
by  whl(^  such  quallfirlng  employer  secu¬ 
rities  and  qualifying  employer  real  prop¬ 
erty  exceed  10  percent  of  the  fair  market 
value  of  plan  assets  as  of  the  valuation 
date.  For  purposes  of  this  section,  the 
fair  market  value  of  plan  assets  on  the 
valuation  date,  shall  be  deemed  to  be  an 
amount  equal  to; 

(A)  The  fair  market  value  of  the  as¬ 
sets  of  the  plan  on  the  valuation  date,  or 

(B)  An  actuarial  estimate  of  the  fab- 
market  value  of  the  assets  of  the  plan 
on  any  date  between  December  31,  1979 
and  January  1,  1985.  The  actuarial  esti¬ 
mate  under  paragraph  (c)  (1)  (B)  must 
be  made  in  good  faith  and  its  basis  must 
be  set  forth  in  writing. 

(ii)  The  fair  market  value  of  qualify¬ 
ing  employer  securities  and  qualifying 
employer  real  property  which  must  be 
divested  pursuant  to  paragraph  (cXD 
shall  be  reduced  by  an  amount  equal  to 
the  fair  market  value  of  any  qualifying 
employer  security  which  Is  a  loan  or 
other  extension  of  credit  that  satisfies 
the  requirements  of  section  414(c)  (1)  of 
the  Act  or  any  qualifying  employer  real 
property  leased  to  the  employer  pursuant 
to  a  lease  that  satisfies  the  requirements 
of  section  414(c)  (2)  of  the  Act. 

(ill)  Examples. 

(A)  On  January  1,  1975,  the  assets  of 
a  plan  have  a  fair  market  value  ot  $800,- 
000.  On  December  31,  1977,  plan  assets 


have  a  fair  market  value  of  $900,000  and 
the  actuarial  estimate  of  the  fair  market 
value  of  plan  assets  as  of  December  31, 
1984,  is  $1,000,000.  The  plan  has  chosen 
December  31, 1977,  as  the  valuation  date, 
and  has  decided  that  for  purposes  of 
section  407(a)(4)  and  §  2550.407a-4  the 
fair  market  value  of  plan  assets  on  the 
valuation  date  shall  be  the  actuarial  esti¬ 
mate  of  the  fair  market  value  of  plan 
assets  as  of  December  31,  1984,  which 
is  $1,000,000. 

The  qualifying  employer  securities  and 
qualifying  employer  real  property  held 
by  the  plan  on  December  31, 1977  have  a 
fair  market  value  of  $200,000.  A  qualify¬ 
ing  employer  security,  which  has  a  fair 
market  value  of  $25,000,  is  a  loan  by  the 
plan  which  meets  the  conditions  of  sec¬ 
tion  414(c)  (1)  of  the  Act.  The  fair  mar¬ 
ket  value  of  qualifying  employer  secu¬ 
rities  and  qualifying  employer  real  prop¬ 
erty  held  by  the  plan  exceed  by  $100,000, 
10  percent  of  the  greater  of  the  fair 
market  value  of  plan  assets  on  Janu¬ 
ary  1, 1975  or  the  valuation  date.  In  order 
to  comply  with  section  407(a)  (4)  of  the 
Act  and  this  section,  the  plan  ordinarily 
would  have  to  divest,  by  December  31, 
1979,  $50,000  of  qualifying  employer 
securities  or  qualifying  employer  real 
property,  which  would  be  50  percent  of 
the  amount  which  exceeds  10  percent  of 
plan  assets.  However,  because  qualifying 
employer  securities  which  have  a  fair 
market  value  of  $25,000  are  held  by  the 
plan  pursuant  to  the  transitional  rules  of 
section  414(c)  (1)  of  the  Act,  the  plan 
will  have  to  divest  by  December  31, 1979, 
only  $25,000  of  qualifying  employer  secu¬ 
rities  and  qualifying  employer  real  prop¬ 
erty  because  it  may  subtract  the  fair 
market  value  of  any  qualifying  employer 
securities  or  qualifying  employer  real 
property  held  by  the  plan  which  satisfies 
the  requirements  of  the  transitional  rules 
of  section  414(c)  (1)  or  (2)  of  the  Act 
from  any  amounts  which  it  is  required 
to  divest. 

(B)  Same  facts  as  example  (A) ,  except 
that  the  plan  has  $100,000  in  indebted¬ 
ness  outstanding,  which  was  incurred  in 
connection  with  the  acquisition  of  a  plan 
asset  (other  than  qualifying  employer 
seciurities  or  qualifying  employer  real 
property).  For  purposes  of  determining 
the  percentage  of  plan  assets  represented 
by  the  investment  in  qualifying  employer 
securities  and  qualifying  employer  real 
property,  the  fair  market  value  of  plan 
assets  on  the  valuation  date  is  $900,000 
($1,000,000  less  $100,000  In  indebted¬ 
ness).  The  fair  market  value  of  qualify¬ 
ing  employer  securities  and  qualifying 
employer  real  property  <Le.  $200,000' 
held  by  the  plan  exceeds  10  percent  <i.e. 
$90,000)  of  toe  fair  market  value  oi  plan 
assets  by  $110,000.  In  order  to  comply 
with  section  407(a)  <4)  of  the  Act  and 
this  section,  toe  plan  would  be  required 
to  divest  $30,000  of  qualifsdng  employer 
securities  or  qualifying  employer  real 
property  by  Dumber  31,  1979,  which 
would  be  50  percent  of  $110,000,  less  the 
fair  market  value  of  qualifying  employer 
securities  or  qualifying  employer  real 
pit^rty  held  pursuant  to  section  414 
(c)  (1)  or  (2)  of  the  Act. 
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(2)  Divestiture  which  would  he  re¬ 
quired  under  section  407(c) . 

<  i)  Notwithstanding  the  prohibition  of 
section  407(a)  (1)  (A)  of  the  Act  regard¬ 
ing  the  holding  of  employer  securities, 
and  subject  to  the  limitations  of  section 
407(c)  (1)  of  the  Act,  section  407(c)  per¬ 
mits  a  plan  which  has  made  a  valid  elec¬ 
tion  imder  section  407(c)(3)  to  hold  an 
employer  security  which  is  neither  a 
qualifying  employer  security  nor  a  loan 
or  other  extension  of  credit  covered  by 
the  transitional  provisions  of  section  414 
(c)(1)  of  the  Act.  An  election  under  sec¬ 
tion  407(c)  must  have  been  made  before 
January  1,  1976,  and  in  accordance  with 
§  2550.407O-3  (41  FR  43726,  September 
23,  1975) .  A  plan  which  has  made  a  valid 
election  under  section  407(c)  (3)  will  be 
in  compliance  with  the  requirements  of 
section  407(a)  (4)  of  the  Act  and  this  sec¬ 
tion  if,  be  December  31, 1979,  the  plan  di¬ 
vests  employer  securities  which  have  on 
any  date  between  December  31,  1974  and 
January  1, 1980  (hereafter  referred  to  as 
the  “valuation  date”,  a  fair  market  value 
determined  as  of  December  31, 1974  equal 
to  50  percent  of  the  amount  in  excess  of 
10  percent  of  the  lesser  of : 

(A)  The  fair  market  value  of  the  as¬ 
sets  of  the  plan  determined  on  the  valu¬ 
ation  date  (disregarding  any  portion  of 
the  fair  market  value  of  employer  securi¬ 
ties  which  Is  attributable  to  appreciation 
of  such  securities  after  December  31, 
1974)  but  not  less  than  the  fair  market 
value  of  plan  assets  on  January  1,  1975, 
or 

(B)  An  amount  equal  to  the  sum  of 
(J)  The  total  amount  of  the  contribu¬ 
tions  to  the  plan  received  after  December 
31,  1974  and  pilor  to  the  valuation  date, 
plus  (2)  The  fair  market  value  of  the  as¬ 
sets  of  the  plan,  determined  as  of  Janu¬ 
ary  1, 1975. 

For  puHJOses  of  this  paragraph  (c)  (2)  (i) 
(B)  (2) ,  the  fair  market  value  of  plan  as¬ 
sets  on  the  valuation  date  shall  be 
demied  to  be  an  amount  equal  to  (1) 
The  fair  market  value  of  the  assets  of  the 
plan  on  the  valuation  date,  or  (2)  An 
actuarial  estimate  of  the  fair  market 
value  of  the  assets  of  the  plan  on  any 
date  between  December  31, 1979  and  Jan¬ 
uary  1, 1985.  The  actuarial  estimate  must 


be  made  in  good  faith  and  its  basis  must 
be  set  forth  in  writing. 

(ii)  The  fair  market  value  of  employer 
securities  which  must  be  divested  pursu¬ 
ant  to  this  section  shall  be  reduced  by  an 
amount  equal  to  the  fair  market  value 
of  any  employer  security  which  is  a  loan 
or  other  extension  of  credit  that  satisfies 
the  requirements  of  section  414(c)  (1)  of 
the  Act. 

(ih)  Examples.  (A)  A  plan  has  made 
a  valid  election  \mder  section  407(c)  of 
Uie  Act  and  has  been  in  ctMnpliance  with 
the  requirements  of  section  407(c)(3). 
On  January  1,  1975,  total  plan  assets 
have  a  fair  market  value  of  $105,000 
and  employer  securities  have  a  fair  mar¬ 
ket  value  of  $15,000.  On  June  30,  1975, 
the  fair  market  value  of  plan  assets  is 
$105,000,  and  the  actxiarial  estimate  of 
the  fair  market  value  of  plan  assets  as 
of  December  31,  1984  is  $145,000.  The 
plan  has  chosen  Jime  30,  1975  as  the 
valuation  date  and  has  decided  that  for 
purposes  of  section  407(a)(4)  and 
§  2550.407a-4  the  fair  maiicet  value  of 
plan  assets  <m  the  valuation  date  shall 
be  the  actuarial  estimate  of  the  fair 
maiicet  value  of  assets  as  of  December  31, 
1984,  which  is  $145,000.  No  contributions 
have  been  made  to  the  plan  for  Decem¬ 
ber  31,  1974  to  June  30,  1975,  and  the 
employer  securities  held  by  the  plan  on 
June  30,  1975,  are  the  same  employer 
securities  held  on  January  1,  1975.  Five 
thousand  dollar  of  employer  secmities 
held  by  the  plan  is  a  loan  which  meets 
the  conditions  of  section  414(c)  (1)  of 
the  Act.  One  thousand  dollars  of  em¬ 
ployer  securities  is  neither  qualifying 
employer  securities  nor  a  loan  or  other 
extension  of  credit  covered  by  the  pro¬ 
visions  of  section  414(c)  (1) .  Ten  percent 
of  the  fair  market  value  of  plan  assets 
on  the  valuation  date  is  $14,500;  smd 
10  percent  of  the  sum  of  the  amount  of 
contributions  received  after  Decem¬ 
ber  31,  1974,  and  prior  to  July  1,  1975 
(nothing,  because  no  contributions  were 
received)  plus  the  fair  market  value  of 
plan  assets  on  Janxiary  1, 1975  ($105,000) 
is  $10,500.  Ordinarily,  as  of  December  31, 
1979,  the  plan  would  have  to  divest  em¬ 
ployer  securities  in  excess  of  50  percent 
of  the  fair  market  value  of  the  lesser  of 
these  amounts.  Tnie  fair  mailcet  value 
of  employer  securities  held  by  the  plan 


exceeds  tlie  lesser  of  these  amounts  by 
$4,500  and  50  p>ercent  of  $4,500  is  $2,250. 
However,  because  $5,000  of  employer 
securities  is  a  loan  covered  by  the  provi¬ 
sions  of  section  414(c)(1),  the  amount 
of  employer  seciulties  which  would  have 
to  be  divested  is  reduced  by  $5,000.  Ac¬ 
cordingly,  the  plan  is  not  required  to 
divest  any  employer  securities  by  Decem¬ 
ber  31,  1979.  " 

(B)  A  plan  has  made  a  valid  election 
under  section  407(c)  and  has  been  in 
ctMnpliance  with  the  requirements  of 
section  407(c)(3).  On  January  1,  1975, 
total  plan  assets  have  a  fair  market 
value  of  $100,000  and  employer  securities 
have  a  fair  market  value  of  $30,000.  On 
April  30.  1977,  the  fair  market  value  of 
total  plan  assets  is  $110,000,  none  of 
which  is  attributable  to  iq>preciatlon  of 
employer  securities  after  December  31, 
1974.  The  actuarial  estimate  of  the  fair 
market  value  of  plan  assets  as  of  Decem¬ 
ber  31,  1984  is  $160,000.  Contributions 
to  the  plan  fr(xn  December  31,  1974, 
through  April  SO,  1977,  total  $12,000.  The 
Idan  has  chosen  April  30,  1977  as  the 
valuation  date,  and  has  decided  that  the 
fair  market  value  of  plan  assets  on  the 
valuation  date  shall  be  the  actuarial  esti¬ 
mate  of  the  fair  market  value  of  plan 
assets  as  of  December  31,  1984,  which 
is  $160,000.  The  employer  securities  held 
on  April  30, 1977,  are  the  same  employer 
securities  held  on  January  1,  1975.  Ten 
percent  of  the  fair  market  value  of  plan 
assets  on  the  valuation  date  is  $16,000; 
and  10  percent  of  the  sum  of  the  amount 
of  (XMatributiGns  received  after  Dec«n- 
ber  31,  1974  and  pri(»*  to  May  1,  1977, 
plus  the  fair  market  value  of  plan  assets 
on  January  1,  1975,  is  $11,200.  The  fair 
market  value  of  employer  securities  held 
by  the  plan  exceeds  the  lesser  of  these 
two  amounts  by  $18,800.  In  order  to  com¬ 
ply  with  section  407(a)(4)  of  the  Act 
and  this  section,  the  jdan  would  be  re¬ 
quired  to  divest,  by  Decwnber  31,  1979, 
$9,400  of  employer  securities. 

Signed  at  Washington.  D.C.,  this  30th 
day  of  December,  1976. 

Wn.LiAM  J.  Chadwick, 
Administrator  of  Pension  and 

Welfare  Benefit  Programs. 
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